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IN THE UNITED STATESPATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

)
LA MONTRE HERMES S.A., )

)
Petitionei )

CANCELLATION NO.
v. ) 92-051860

) (Reg.No. 3,433,601)
MICHAEL AKKAWI. )

)
Registrant. )

PETITIONER’SMOTION TO COMPEL

La Montre HermesS.A.. by its attorneysFoley & Lardner LLP. herebymoves for an

orderpursuantto Rule 2.120(e)of the TrademarkRulesof Practice,and Rule 37 of the Federal

Rules of Civil Procedure,compelling Registrant,Michael A. Akkawi, to respondin full to

Petitioner’s First Set and SecondSetsof Requestsfor Productionof Documents(the “RPDs”)

andto do so without objectionson the merits.

STATEMENT OF FACTS

On March 16, 2010, Petitioner served its Initial Disclosuresas well as a first set of

interrogatories,a set of requestsfor admissions,and a First Set of Requestsfor Productionof

Documents(the “First RPD”). A copy of the First RPD is attachedas Exhibit A. The initial due

date for responsesto thesediscoveryrequestswas April 20, 2010 (thirty daysplus an additional

five days dueto serviceby mail).

On April 22. counsel for Registrant, Milton Oliver, served untimely responsesto

Petitioner’sFirst Set of Requestsfor Admissions(not at issuein this motion) andalso requested

a thirty-day extensionof time to respondto the interrogatoriesand the RPD. Although this
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requestwas untimely (since the responseperiod had already expired). undersignedcounsel

agreedto a thirty-day extension,to and including May 20, 2010. A copy of the exchangeof

correspondencebetweencounselis attachedto this Motion as Exhibit B.

The May 20 deadlinepassedwithout any responsefrom either Registrantor his counsel.

On June 4, undersignedcounsel sent an email to Mr. Oliver, asking that he advise when he

would be availableto meetand conferconcerninghis failure to respondto discovery. A copy of

this email is attachedas Exhibit C. Mr. Oliver did not respond. On June 17, 2010. Mr. Oliver

forwardedvia email somedocumentssaid to be responsiveto one of petitioner’s interrogatories,

but did not supplythe necessarywritten responseto the RPD (seeExhibit D).

UndersignedcounselemailedMr. Oliver again on June22, 2010 in a “final attemptto

resolve the matter without the need to file a Motion to Compel”. Later that sameday, Mr.

Oliver repliedthat “we are still working on pulling it together.Expectto havemostor all of it by

sometimeon Wednesday.”(seeExhibit E). On June24, Mr. Oliver forwardedone photograph

of one of his client’s productsand documentsfrom the PTO file on his client’s application

(which are availableonline anyway), but still did not deliver the written responserequiredby

Rule 34., F R. Civ. P. (seeExhibit F). Nor, despitethe promisein his June24 email, was there

any ‘more for you tomorrow”; indeed,no documentsat all havebeenproducedsincethen.

On July 14, 2010, petitionerserved,by mail, a brief SecondSet of DocumentRequests

(the ‘SecondRPD’; seeExhibit G). A written responsewas due by August 18, but Registrant

did not respond, nor were any responsivedocumentsproduced. On September3, 2010,

undersignedcounsel sent an email to Mr. Oliver. noting the failure to timely respondto the

SecondRPD and again requestinga written responseto the First RPD. Mr. Oliver did not

respond. On September21, 2010, undersignedcounselsent anotheremail, “writing in a last

-7-
NYC_821086.1



attempt to avoid the needfor a motion to compel.” and again requesting writtenresponsesto

both RPDs and production of all responsivedocuments. Copies of the September3 and

September21 emailsare attachedasExhibit H. Mr. Oliver hasnot responded.

ARGUMENT

Rule 37(a)(3)(B),Fed. R. Civ. P., providesthat a party seekingdiscovery “may movefor

anordercompellingananswer,designation,productionor inspection. This motionmaybe made

if:...(iii) a party fails to answeran interrogatorysubmittedunderRule 33; or (iv) a party fails to

respondthat inspectionwill be permitted— or fails to permit inspection— as requestedin Rule

34.” Accord, TBMP Section523.

Here there is no disputeover the facts. Registrant,representedby counsel,has failed to

respondto the RPDs. despitePetitioner’scooperationin consentingto an extensionevenafter

the initial time for responsehad passed.Nor hasregistrantproducedany responsivedocuments

other than some salesinvoices, a photo of his client’s product, and the publicly available file

history on registrant’s registration. Petitioner should not be deprived of its right to obtain

discoverableinformationdueto Registrant’stotal lack of cooperation.

Section403.03 of the TTAB IV[anual of Procedureprovidesthat a party which fails to

timely respondto a requestfor discovery,and is unableto showthat the failure was theresultof

excusableneglect.may be found, upona motion to compel to haveforfeited its right to object to

the discoveryon the merits. SeeNo FearInc. v. Rule, 54 USPQ2d1551 (TTAB 2000); Crane

Co. v. ShirnanoIndustrial Co., 184 USPQ 691 (TTAB 1975). Here. Registrant’scounselwas

fully awareof the deadlinesfor responseand benefittedfrom undersignedcounsel’s generous

extension of the initial deadline, despite the untimely request. Registrant’s utter lack of
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cooperationis not excusableneglect. Rather. it justifies entry of a further order that Registrant

hasforfeited its right to objectto the Discovery Requestson the merits.

Pursuantto TrademarkRule 2.120(e),undersignedcounselcertifies that, as demonstrated

by the attachedcorrespondenceand lack of response. he has made a good faith effort, by

conferenceor correspondence,to resolve with opposingcounsel the issuespresentedin this

motionandhasbeenunableto reachagreement.

CONCLUSION

The Board shouldgrantPetitioner’s Motionto Compeland order Registrantto serve(1)

Responsesto Petitioner’sFirst RPD, (2) Responsesto Petitioner’s SecondRPD, and (3) all

documentsresponsiveto suchrequests,without the right to object to any such requestson the

merits.

Dated: September

____,

2010 Respectfullysubmittd,
New York, New York /

FOl & JqAR R LLP

By:________________
Andrew Baum
90 ParkAvenue
New York, NY 10016-1314
Tel. (212) 338-3527
Fax (212)687-2329
Attorneysfor Petitioner
La Montre HermesS.A.
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CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing PETITIONER’S

MOTION TO COMPEL was served,pursuantto agreementof counsel,via email to Registrant’s

attorneyMilton Oliver at rn.iitonoii er( omcastnetand

Date: September/‘. 2010

ElizabethMarmo
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORETHE TRADEMARK TRIAL AND APPEAL BOARD

)
LA MONTRE HERMES S.A., )

)
Petitioner, )

) CANCELLATION NO.
v. ) 92-051860

) (Reg. No. 3,433,601)
MICHAEL AKKAWI, )

)
Registrant. )

PETITIONER’S FIRST SET OF DOCUMENT REQUESTSTO REGISTRANT

La Montre Hermes S.A., by its attorneysFoley & Lardner LLP, pursuant to Rule

2.120 of the Trademark Rules of Practice and Rule 33 of the Federal Rules of Civil

Procedure,requeststhat Registrant,Michael A. Akkawi, produce, within thirty (30) days of

service hereof, the documentsand things identified below for inspectionand copying at the

offices of Foley & LardnerLLP, 90 Park Avenue, New York, New York 10016-1314.

INSTRUCTIONS

1. TheseRequestsfor Documentsare continuing in nature and any documentsor

things obtained, discoveredor formulatedby Registrantsubsequentto its productionhereto,

which would have been responsive to these Requests, shall be produced promptly to

Petitioner,pursuantto Rule 26(e) of the FederalRules of Civil Procedure.

2. The documentsrequestedherein are intended to include all documentsin the

possession,custody, or control of Registrant and include, unless otherwise specifically

indicated, its predecessor(s),agents, legal representatives,divisions, subsidiaryentities, both
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controlled and wholly or partially, directly or indirectly owned,and all other relatedentities

(as defined by 15 U.S.C. § 1127), and the past and present employees, agents,

representatives,attorneysand other personnelthereof, as well as each entitythrough which

the Registrant claims the right to use and/or register Registrant’s Mark and any variants

thereof.

3. If in its possession,custody or control, Registrantshall produce the originals

of all documentsrequestedherein, as well as any and all copiesof documentswhich bearany

mark or notation not presenton the original.

4. If, for any reason, there are no responsivedocumentsto a particular request,

Registrantshall so state.

5. No part of a Requestshall be left unansweredor documentsand things not

producedmerely becausean objection is interposedas to any other part of a Request.

6. If Registrant cannot respond to any of the following Requestsin full, after

exercisingdue diligence to securethe full response,Registrantshould respondto the Request

to the bestof its presentability, statethat the responseis basedupon what Registrantbelieves

to be incomplete information, give the grounds for being unableto fully and sufficiently

respondto the Request,and produce whatever documents,information, things or materials

Registranthas in its possession,custodyand/or control that are or may be responsiveto the

particularRequest.

7. If any document or information requestedherein is withheld on a claim of

privilege, or other objection, including the attorney client or work product doctrine,

Registrantshall provide the following information for eachdocument:
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i. the reasonfor withholding the document;

ii. identify the nature of the privilege (i.e., work product) that is being
claimed;

iii. the place, approximatedate, and mannerof recordationor preparation
of the document;

iv, the numberof pagesand attachmentsto the document;

v. the nameand title of the senderand the nameand title of eachrecipient
of the document;

vi. the nameand title of eachpersonor persons(other than stenographicor
clerical assistants)who participatedin the preparationof the document;

vii. the name and position of each person to whom the contents of the
document have heretofore been disclosed or communicatedby copy,
exhibition, readingor substantialsummarization;

viii. a brief descriptionof the subjectmattercontainedin the document;

ix. the numbers of the Requests herein to which the document is
responsive;

x. the identity and position of the personor personssupplying the attorney
with the information requestedin subsections(ii) through(ix) above.

DEFIMTIONS

The definitions set forth in Petitioners First Set of Interrogatories, served

concurrentlyherewith, are incorporatedhereinby reference.

DOCUMENT REQUESTS

Documentssufficient to identify and describefully all goods offered or to be offered

for sale, in the United States,in connectionwith the Registrant’sMark.

DOCUMENT REQUESTNO. 1:

Documentssufficient to identify and describefully all goodsoffered or to be offered for sale,

in the United States,in connectionwith the Registrant’sMark.
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DOCUMENT REQUESTNO. 2:

One sampleof each label, tag, and item of packagingbearing the Registrant’sMark that is

used in connectionwith Registrant’sGoods.

DOCUMENT REQUESTNO.3:

All documentsconcerningthe selection,adoption, creation,and/or acquisition of Registrant’s

Mark.

DOCUMENT REQUESTNO.4:

All documentsconcerning any opinion of counsel as to Registrant’s right to adopt or use

Registrant’sMark.

DOCUMENT REQUESTNO.5:

Any trademark searchesor investigations conducted in connection with the Registrant’s

Mark.

DOCUMENT REQUESTO. 6:

All documentsconcerning any agreementwith any manufacturerof any of Registrant’s

Goods.

DOCUMENT REQUESTNO.7:

All documents concerning any agreementwith any person with respect to advertising,

marketing,distribution, or selling any of Registrant’sGoods.

DOCUMENT REQUESTNO.8:

Currentprice lists for productssold in the U.S. in connectionwith the Registrant’sMark.

DOCUMENT REQUESTNO.9:

Documentssufficient to disclosethe volume of salesof eachof Registrant’sGoods, to date,

in units and dollars.
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DOCUMENT REQUESTNO. 10:

All documentswhich any expert retained in connectionwith the instant proceedinghas seen,

may use or rely upon in the courseof arriving at any opinions or conclusionsat any trial or

other hearing in this case.

DOCUMENT REQUESTNO. 11:

All reports, memoranda,correspondenceor other documents concerning the opinions or

conclusionsof any experts consultedor retained by Registrantor by any personor persons

acting for or on Registrant’sbehalf in connectionwith this action.

DOCU1ENTREQUESTNO. 12:

All strategic marketing, or business plans or related documents or communications

concerning the sale, advertising, promotion, or intended sale, advertising, promotionof

marketingof products,within the United States,in connectionwith the Registrant’sMark.

DOCUMENT REQUESTNO. 13:

All documents, including market research, consumersurveys, focus groups and internal

memos, concerning the likelihood of confusion betweenRegistrant’sMark and Petitioner’s

Marks.

DOCUMENT REQUESTNO. 14:

All documents concerning, referring, or relating to Petitioner or any products sold by

Petitionerunder the trademarksCAPE COD or CAPE COD WATCH.

DOCUMENT REQUESTNO. 15:

Representativesamples of all advertisementsand other promotionalmaterials which have

beenused in connectionwith Registrant’sGoods.
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DOCUMENT REQUESTNO. 16:

All documentsconcerning any confusion or mistake on the part of any person regarding

Petitioneror Petitioner’s trademarksCAPE COD or CAPE CODE 2 ZONE on the one hand,

and Registrant, Registrant’s business,Registrant’s Mark and/or Registrant’s Goods on the

other hand.

DOCUMENT REQUESTNO. 17:

All documentsconcerning the belief of any person that there is an associationbetween

Petitioner or Petitioner’s products and any products sold by Registrantunder Registrant’s

Mark.

DOCUMENT REQUESTNO. 18:

A specimenof each of Registrant’sGoods or, alternatively, a clear photographof each of

Registrant’sGoodsshowing Registrant’sMark, if it is affixed to such Goods.

DOCUMENT REQUESTNO. 19:

Documentssufficient to discloseeach and every purchaserof Registrant’sGoods sold under

Registrant’sMark.

Dated: March , 2010 Respectfullysubmitted,
New York, New York

FOLEY & LARDJER LLP
1

Ii

By f i’JI

_

indrcw l3auni
90 ParkAvenue
New York, NY 10016-1314
Tel. (212) 3383527
Fax (212) 687-2329
Attorneysfor Petitioner
La Montre HermesS.A.
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CERTIFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing PETITIONER’S

FIRST SET OF DOCUMENT REQUESTS TO REGISTRANT was served by first-class

mail, postageprepaid, to Registrantat the addressof record as follows:

Michael Akkawi
8 Plum Hollow Road
East Falmouth,MA 02536

Date: March ?, 2010

ElizabethMarmo
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Baum,Andrew

From: Baum,Andrew

Sent: Friday, April 23, 2010 9:35 AM

To: Milton Oliver

Cc: Marmo, Elizabeth

Subject:LMH v. Akkawi (our 093012-7000;your 872-026-001)CANC. #92-051860

FromtheDesk of Adre.w Baum FOLEY
FOLEY & LARONER LLP

My Latn My Vard My Cia wN.faIy.com

The responsesare untimely. We servedthe Requestsfor Admissionson. March 16. Respon.ses were
duewithin thirty’ days. i.e.. April 15. Becausewe servedby first clas.small, you wereentitled to five
additionaldays, to and including April 20. You did not servethe responsesuntil April 22.

Similarly, your resporsesto our interrogatoriesand documentrequestsare pastdue. Therefore,
objectionsto theserequestson the merits havebeenwaived. SeeTMBP Secticn403.03. 1 am
ag eeatsetc a r ca eweso”c ime o and rcud ng Ma .D nro\ ne a’sv’e s and sbsfanbve
restonsesto the lnterroqatoriesand documentrequests

Andrew Baum
FOLEY & LARDNER LLP
90 ParkAvenue
New York, New York 10016-1314

Tel. 212.338.3527
Fax 212.687.2329

From: miltoliver©gmailcom [mailto:miltoliver©gmaiLcom] On BehalfOf Milton Oliver
Sent:Thursday,April 22, 2010 10:59PM
To: Baum, Andrew
Cc: Marmo, Elizabeth
Subject:Your 093012-7000;our 872-026-001;CANC. # 92-051860

OLIVER INTELLECTUAL PROPERTYLLC
P0 BOX 1670,COTUIT MA 02635USA
TEL: 774-521-3058
FAX: 774-521-3062

9/27/2010
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AndrewBaum,Esq.
FOLEY & LARDNER
90 ParkAvenue,Fir 41
New YorkNY 100i6-1314

Re: Your ref.: 093012-7000
La MontreHermesv. Akkawi
Cancellation# 92-051860
Our ref: 872-026-001

DearMr. Baum:

EnclosedareRegistrant’sAnswersto Petitioner’sFirst Setof Requestsfor Admissions. We are
working on answersto the remaining discoveryrequests.Would your client kindly agreeto a 30-day
extensionto respondto thoseadditionaldiscovery requests?

Very truly yours,

Milton Oliver

9/27/2010
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Baum,Andrew

From: Baum,Andrew

Sent: Friday, June04, 2010 1:00PM

To: ‘Milton Oliver’; miltoliver@gmail.com

Subject:RE: LMH v. Akkawi (our 093012-7000;your 872-026-001)CANC. #92-051860

Per our reouesoI ac•reedto extendthe deadfme for your dentto resinondto our intenocatoresand
DocumentReauestsuntf• May 20. 2010 However asof today we havenot receivedthem.

Pursuantto the TTAB Rulesof Practce am wndnc to reouestthat we meetand conferby teleohone
aecca cea reree one cecneressres:eecoo ena eem
d;scoverydeadlines Peaselet me know when uou will be avallable

Andrew Baum
FOLEY & LARDNER LLP
90 ParkAvenue
New York, New York 10016-1314

Tel. 212.338.3527
Fax 212.687.2329

From: Baum, Andrew
Sent:Friday, April 23, 2010 9:35 AM
To: Milton Oliver
Cc: Marmo, Elizabeth
Subject:LMH v. Akkawi\(our 093012-7000;your 872-026-001)CANC. # 92-051860

theDeskof AndrewBeam FOLEY
FOLEY & LARD NR LLP

My Lctori My Vc8rd My Clo www.foley.com

The resconsesare untimely We servedthe Reouestsfor Admissionson March 16 Resooriseswere
ore oa a c 5 3re se eaeezo a cassa en
adidibonalhas to ana ncudin AWl 20 You did nor. servethe resoonsesuntm Al 22

9/27/2010
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Baum,Andrew

From: Baum,Andrew

Sent: Thursday,June17, 20106:11 PM

To: Milton Oliver

Cc: Acevedo,Luz

Subject:RE: Hermesvs. Akkawi; SupportingReceipts(093012-7000)

Andrew Baum
FOLEY & LARDNER LLP
90 ParkAvenue
New York, New York 10016-1314

Tel. 212.338.3527
Fax 212.687.2329

From: miltoliver@gmail.com[mailto:miftoliver@gmail.com]On BehalfOf Milton Oliver
Sent:Thursday,June17, 2010 4:43 PM
To: Baum, Andrew
Subject:Hermesvs. Akkawi; Supporting Receipts

DearAndy:

The attacheddocumentsare the basisfor the answerto Interrogatory11, concerninginterstate
sales.

Regards,

Milton Oliver

9/27/2010
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Baum,Andrew

From: miltoliver@gmail.comon behalfof Milton Oliver [miltonoliverIEEE.org]

Sent: Tuesday,June22, 20109:51 PM

To: Baum, Andrew

Subject:Re: La Montre Hermesv. Akkawi (093012-7000)

We are still working on pulling it together.Expectto havemostor all of it by sometimeon
Wednesday.

Regards,Milton Oliver

On Tue,Jun22, 2010 at 10:25AM, Baum,Andrew wrote:

FromtheDesko1 Andrew Baum FOLE
FOLEY & LARONER L

My Lccwn My Vcard My Cia www.faley.com

Milton:

havehad no responsefrom you on the issueof your client’s responseto our First Requestfor
Productionof Documents.

The responsesweredue morethan two monthsago. I agreedto an extensionof time (after the
original duedate)but we are now well pastthatextendeddate.

I am writing in a final attemptto resolvethis matterwithout the needto file a Motion to Compel.Unless
I hearfrom you by tomorrow, June23, I will file the motion.

Regards,

Andrew Baum
FOLEY & LARDNER LLP
90 ParkAvenue
New York, New York 10016-1314

Tel. 212,338,3527
Fax 212.687.2329

The precedingemail messagemay be confidentialor protectedby the attorney-clientprivilege.
It is not intendedfor transmissionto, or receiptby, anyunauthorizedpersons.If you have
receivedthis messagein error, please(i) do not readit, (ii) reply to the senderthatyou
receivedthe messagein error, and(iii) eraseor destroythe message.Legal advicecontainedin

9/27/2010
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the precedingmessageis solely for the benefitof the Foley & LardnerLLP client(s)representedby
the Firm in the particularmatter thatis the subjectof this message,andmay not berelied uponby any
otherparty.

InternalRevenueServiceregulationsrequirethat certaintypesof written adviceincludea disclaimer.
To the extentthe precedingmessagecontainsadvicerelatingto a Federaltax issue,unlessexpressly
statedotherwisethe adviceis not intendedor written to be used.andit cannotbe usedby the recipient
or any othertaxpayer,for the purposeof avoidingFederaltax penalties,andwasnot written to support
the promotionor marketingof any transactionor matterdiscussedherein.

9/27/2010
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Baum,Andrew

From: miltolivergmail.comon behalfof MHton Oliver [miltonoliverIEEE.org)

Sent: Wednesday,June23, 2010 5:45 PM

To: Baum,Andrew

Cc: Akkawi, Michael

Subject: HERMES vs. AKKAWI; DocReqs2 & 3

Attachments:CapeCodWatch.jpg;2007-12-27-SPECIMENS.pdf; 2007-12-27-TEAS-PLUS-APPNpdf; 2007-12-
27-TM-DRAWING.pdf; 2008-03-30-OFFICE-ACTIONpdf; 2008-03-30-XSearch-Search-
Summary.pdf; 2008-04-01-EXR-AMENDMENT. pdf; 2008-04-02-MAIL-PROCESS-
COMPLETE.pdf; 2008-04-02-TRAM-SNAPSHOT-AT-PUB-OK.pdf; 2008-04-12-PUB-ISSUE-
RVW-COMPLETE.pdf; 2008-05-20-REGN-CERT-3433601 pdf

DearMr. Baum:

My client tells me thatthereareno specialCAPE COD WATCH packages;theyjust package
themin HANNOUSHjewelersboxeslike their othermerchandise.

The attachedCapeCodWatch.jpgillustratesthe tagusedin connectionwith Registrant’s Goods.

The otherattacheddocumentsare from the prosecutionfile of Reg. # 3,433,601 andare
responsiveto Doc. Req.3.

We arecontinuingto assemblethe otherdocuments, butthis is taking longerthananticipated,
dueto somestaffmembersbeingon vacation. We expectto havemorefor you tomorrow, andto
have signedresponsesby the endof the week.

Very truly yours,

Milton Oliver

9/27/2010
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THETRADEMARK TRIAL AND APPEAL BOARD

)
LA MONTRE HERMESS.A., )

)
Petitioner, )

CANCELLATION NO.
v. ) 92-051860

) (Reg.No. 3,433,601)
MICHAEL AKKAWI, )

)
Registrant, )

PETITIONER’SSECONDSET OF DOCUMENTREQUESTSTO REGISTRANT

La Montre HermesS.A., by its attorneysFoley & LardnerLLP, pursuantto Rule 2.120of

the TrademarkRulesof Practiceand Rule 33 of the FederalRulesof Civil Procedure,requests

that Registrant,Michael A. Akkawi, produce,within thirty (30) days of service hereof, the

documentsand things identified below for inspectionand copying at the offices of Foley &

LardnerLLP, 90 ParkAvenue,New York, NewYork 10016-1314.

INSTRUCTIONS

I. These Requestsfor Documentsare continuing in nature and any documentsor

things obtained,discoveredor formulated by Registrantsubsequentto its production hereto,

which would havebeenresponsiveto theseRequests,shall be producedpromptly to Petitioner,

pursuantto Rule 26(e) of the Federal Rulesof Civil Procedure.

2. The documents requestedherein are intended to include all documentsin the

possession,custody,or control of Registrantand include, unlessotherwisespecificallyindicated,

its predecessor(s),agents,legal representatives,divisions, subsidiaryentities,both controlledand

wholly or partially, directly or indirectly owned, and all other relatedentities (as definedby 15
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U.S.C. § 1 127), and the pastandpresentemployees,agents,representatives,attorneysand other

personnelthereof, as well as each entity through which the Registrantclaims the right to use

and/orregisterRegistrant’sMark and any variantsthereof.

3. If in its possession,custodyor control, Registrantshall producethe originalsof all

documentsrequestedherein,as well as any and all copiesof documentswhich bearany markor

notationnot presenton the original.

4. If, for any reason, there are no responsive documentsto a particular request,

Registrantshall so state.

5. No part of a Requestshall be left unansweredor documentsand things not

producedmerelybecausean objectionis interposedas to any other partof a Request.

6. If Registrant cannot respond to any of the following Requestsin full, after

exercisingdue diligenceto securethe full response,Registrantshouldrespondto the Requestto

the bestof its presentability, statethat the responseis basedupon whatRegistrantbelievesto be

incompleteinformation,give the groundsfor beingunableto fully andsufficiently respondto the

Request,and produce whateverdocuments,information, things or materialsRegistranthas in its

possession,custody and/orcontrol that areor maybe responsiveto theparticularRequest.

7. If any document or information requested hereinis withheld on a claim of

privilege, or other objection, including the attorneyclient or work product doctrine, Registrant

shall providethe following informationfor eachdocument:

i. the reasonfor withholding the document;

ii. identify the nature of the privilege (i.e., work product) that is being
claimed;

iii. the place, approximatedate, and mannerof recordationor preparationof
the document;

-2-
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iv. the numberof pagesand attachmentsto the document;

v. the nameand title of the senderand the nameand title of eachrecipientof
thedocument;

vi. the nameand title of eachpersonor persons (otherthan stenographicor
clerical assistants)who participatedin thepreparationof the document;

vii. the name and position of each person to whom the contents of the
document have heretofore been disclosedor communicatedby copy,
exhibition, readingor substantialsummarization;

viii. a brief descriptionof the subjectmattercontainedin the document;

ix. the numbersof the Requests hereinto which the documentis responsive;

x, the identity and position of the personor persons supplyingthe attorney
with the informationrequestedin subsections(ii) through(ix) above.

DEFINITIONS

The definitions set forth in Petitione?sFirst Setof Interrogatoriesare incorporatedherein

by reference.

DOCUMENT REQUESTS

DOCUMENT REQUESTNO.20

All documents concerningthe license agreementbetween Registrantand Hannoush

Jewelersof CapeCod, includingbut notlimited to a copyof the licenseagreementitself, if any.

DOCUMENT REQUESTNO.21

Documents sufficientto disclosethe natureand legal statusof the businessentity known

as HannoushJewelersof CapeCod (e.g., partnershipagreement,articles of incorporation,etc.,

certificateof doingbusiness,etc.)

DOCUMENT REQUESTNO.22

A copy of the franchise agreementbetweenHJCC and HannoushJewelers,Inc. or any of

its subsidiaries.

-3-
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Dated: July 14, 2010 Respectfully submitted,
New York, New York

FOLEY & LARI)ER LLP

By
AIidrew Baum
90 ParkAvenue
New York, NY 10016-1314
Tel. (212) 338-3527
Fax (212) 687-2329
Attorneysfor Petitioner
La Montre HermesS.A.

-4-
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CERTiFICATE OF SERVICE

I hereby certify that a true and complete copy of the foregoing PETITIONER’S

SECOND SET OF DOCUMENT REQUESTSTO REGISTRANT was served by first-class

mail, postageprepaid,to Registrantat the addressof recordas follows:

Michael Akkawi
8 Plum Hollow Road
EastFalmouth,MA 02536

with a copy by email to:

Milton Oliver, Esq,
Oliver IntellectualPropertyLLC
Box 1670
Cotuit MA 02635-1670

Date: July 14, 2010 /
Mary A. Melvin
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Baum,Andrew

From: Baum,Andrew

Sent: Tuesday,September21,20106:14 PM

To: miltonmoaver@comcast.net

Cc: Marmo, Elizabeth

Subject:FW: La Montre Hermesv. Akkawi (093012-7000)

Dear Mr. Oliver:

We acknowledgereceiptof theAnswerto the First AmendedPetition for Cancethtion,which you iust
servedvia email.

o ca is 5T a ccc e- e-’ escc”sesc cc es cc oc e

coOesof any furtherdocuments.

We arewriting in a lastattemptto avoid the needfor a motion to compel, If we havenot heardfrom you
by the endof the weekwe reservethe right to file a motion without further notice to you.

Andrew Baum
FOLEY & LARDNER LLP
90 ParkAvenue
New York, New York 10016-1314

Tel. 212.338.3527
Fax 212.687.2329

From: Baum, Andrew
Sent:Friday, September03, 2010 2:54 PM
To: Milton Oliver; Milton Oliver
Cc: Marmo, Elizabeth
Subject:La Montre Hermesv. Akkawi (093012-7000)

FromtheDeskof k’drew Baum FOLEY
FOLEY & LARDNER LLP

My Location My V-card My Bo ww.foIey.ccm

DearMilton:

A written responseto our SecondSetof DocumentRequests,servedon July 14, wasdueon August 18.
As of today,we havereceivedneithera written responsenor any responsivedocuments.
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Nor haveyou everserveda responseto our First Setof DocumentRequests,or producedall responsive
documents,despiteyour promisein an email on June17 that they would be “forthcoming shortly.

The failure to timely respondto the documentrequestswaivesany objectionto production. Pleaselet us have
copiesof all responsivedocumentswithin the next two weeks.

Sincerely,

Andrew Baum
FOLEY & LARDNER LLP
90 ParkAvenue
New York, New York 10016-1314

Tel. 212.338.3527
Fax 212.687.2329

9/27/2010


